1 Updated 95-96Wis. Stats. Database TRUSTS 701.06

CHAPTER 701

TRUSTS
701.01 Definitions. 701.13 Modification and termination of trusts by court action.
701.02 Purposedor which trusts may be created. 701.14 Circuit court procedure in trust proceedings.
701.03 Passive trusts abolished. 701.15 Representation of others.
701.04 Purchase money resulting trusts abolished. 701.16 Testamentary trustees.
701.05 Title of trustee; interest of beneficiaries. 701.17 Successor and added trustees.
701.06 Spendthrift provisions and rights of creditors of beneficiaries. 701.18 Resignation and removal of trustees.
701.07 Living trusts. 701.19 Powers of trustees.
701.08 Transfers to living trusts. 701.20 Principal and income.
701.09 Transfers to testamentary trusts. 701.21 Income payments and accumulations.
701.10 Charitable trusts. 701.22 Distributions in kind by trustees; marital bequests.
701.105 Private foundations. 701.23 Removal of trusts.
701.11 Honorary trusts; cemetery trusts. 701.24 Applicability of ss.701.01to 701.23

701.12 Revocationmodification and termination of trusts with consent of settlor701.27 Disclaimer of transfers under nontestamentary instruments.

701.01 Definitions. As used in this chapteunless theon 701.04 Purchase money resulting trusts abolished.

textindicates otherwise: (1) If title to property is transferred to one person and all or part
(1) BENEFICIARY. “Beneficiary” means a person who has &f the purchaserice is furnished by anothehe latter may not
beneficialinterest in a trust. enforcea purchase money resulting trust.

(2) CHARITABLE AND PRIVATE TRUST. To the extent that trust  (2) Creditorsof the person furnishing atir part of the pur
incomeor principal presently or in the future must be used by ti&aseprice may enforce a resulting trust, in proportion to the
trusteeexclusively for a charitable purpoas defined in £01.10 amountof purchase price furnished, to the extent necessary-to sat
(1), the trust is a “charitable trust”; any other trust fpavate isfy their demands, unless an intent to defraud creditors 4is dis
trust”, provided it is for the benefit of a personfmiéntly identifi- proved.
ableto enforce the trust. (3) Nothingin this section shall ct the right to enforce a

(3) Courr. “Court” means the court having jurisdiction. valid expresdrust or to establish a constructive trust based on

“ " : - aud, undue influence, breach of confidential relationship or
pro(gérglROPERTY. Property” means an interest in real or person ltherappropriate grounds.

(5) SeTTLOR. “Settlor” means a person who directly or indi701 05 Title of trustee; interest of beneficiaries.

rectly creates a living or testamentary trust or adds property to@§y ynlessthe creating instrument expressly limits the trustee to
existingtrust. alesser title or to a powgthe trustee takes all title of the settlor
(6) TESTAMENTARY AND LIVING TRUST. “Testamentary trust” or other transferor and holds such title subject to the tradide:
meansa trust subject to the continuing jurisdiction of the coudiary duties as trustee.
assignedo exercise probate jurisdiction; “living trust’ means any (2) |f a trustee of a private trust has title to the trust property
othertrust, including a testamentary trust removed to this sta{@eneficiary has both a right to have the trustee perform the trust
from another state. ee’sfiduciary duties and an equitable interest, present or fiiture,
(7) TrusT. “Trust” meansan express living or testamentarythetrust property If a trustee of a private trust hololsly a power
privateor charitable trust in property which arises as a resualt obver property a beneficiary haa right to have such trustee per
manifestatiorof intention to create it. form the trustees fiduciary duties.

(8) TrusTEE. “Trustee” means person holding in trust tite  (3) In aprivate or charitable trust where the trustee takes all
to or holdingin trust a power over propertffrustee” includes an title of the settlor or other transferor and holds such title subject

original, added or successor trustee. to the trustes fiduciary duties as trustee, any interest expressly
History: 1971 c. 661977 c. 187.135 1977 c. 4491983 a. 189 retainedby the settlor or not &dctively disposed of to others
See note to 801.05, citing NortonBridges, 712 F (2d)156 (1983). remainsin the settlgror the settlois successors in interest, as an

. equitablereversionary interest and to tlegtent the settlpor the
701.02 Purposes for which trusts may be created. A settlor'ssuccessors, are beneficiaries of the trusa private trust

trustmay be created for any lawful purpose. where the trustetakesall title of the settlor or other transferor and
History: 1993 a. 16437. o . _ holdssuch title subjedb the trustes fiduciary duties as trustee
trug{%SaS; feference: See s701.10 (Lwhich lists the purposes faihich a charitable - 5 interest, present or futurereated by the settlor in any other
Advantages of the revocable trust estate plan. Keydel, 1975 WBB No. 3. Personis an equitable interest and such person is a benefafiary
thetrust.

701.03 Passive trusts abolished. Except as provided ins. History: 1971 c. 661991 a. 316

706.08(4), every trust, to the extent it is private and passive, vests . - . .

notitle or power in the trustee, but the beneficiary takes a title cd@1-06 Spendthrift provisions and rights of creditors
respondingin extent to thebeneficial interest given the benefi Of beneficiaries. (1) INCOME BENEFICIARIES. A settlor may
ciary. A trustis passive if the title or power given the trustee @XPresslyprovide in the creating instrument tthe interest in
merelynominaland the creating instrument neither expressly ntcomeof a beneficiary other thahe settlor is not subject to vol
by implication from its terms imposes active management dutiggtary or involuntary alienation. The income interest of sach

onthe trustee. beneficiarycannot be assigned and is exempt from clagasnst
History: 1989 a. 231 the beneficiary until paid over to the beneficiary pursuarth®
Whena trustee has the duty of paying taxes and insurance, the trust is an activel@4énsof the trust.

K";th”"t Btidtwig, SSW (2‘1) Z‘“l’n ?OltNV‘t’ (zg) 9{ 201,07 which orovides fhat o (2) PRINCIPAL BENEFICIARIES. A Settlor may expressly provide

lving et cannot be abbmed passve corirols. McMahBtandard Bank &tst I the creating instrumetthatthe interest in principal of a benefi

Co.202 W (2d) 565, 550 NW (2d) 727 (Ct. App. 1996). ciary other than the settlor is not subject to voluntary or involun
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tary alienation. The interest in principal of suebeneficiary can (7) SUBSEQUENTMODIFICATION OF COURT'SORDER. Any order
not be assigned arid exempt from claims against the beneficiaryenteredoy a court undesub.(4), (5) or (6) is subject to modifica
but a judgmentcreditor after any payments of principal havetion upon application of an interested person.

becomedue or payable tthe beneficiary pursuant to the terms of (8) ExempT AsseTs. Assets of a trust, to the extent they are
thetrust, may apply to the court for an order directingtthstee exemptfrom claims ofcreditors under other statutes, shall not be
to satisfy the judgment out of any such payments and the coursimjectto sub.(4), (5) or (6).

its discretion mayssue an order for payment of part or all of the History: 1971 c. 661977 c. 309418 1985 a. 1761991 a. 316

judgment. Cross—reference: See s701.07 (3)which deals with creditors’ rights where a-set
. tlor retains powers over a living trust.
(3) DISCLAIMER ORRENUNCIATION NOT AN ASSIGNMENT. A dis- Trust income which is income to the beneficianderfederal tax law is subject

claimeror renunciation by a beneficiary pért or all of his or her toa child support order regardless of whether a distribution is made to the beneficiary
interestunder a trust shall not be considered an assignment urfgfi@pmanrv. Grohmann, 189 W (2d) 532, 525 NW (2d) 261 (1995).

sub.(1) or (2). . . ~701.07 Living trusts. (1) VAUDITY. A living trust, otherwise

~(4) CLavs FoR cHILD supPORT. Notwithstanding any provi valid, shall not be held invalid as an attempted testamedtsry
sionin the creating instrument or sulfs) and(2), uponapplica  position,a passive trust under&)1.03 ora trust lacking a sfif
tion of a person having valid order directing a beneficiary tocient principal because:
make payment for support of the beneficianchild, the court (4 |t contains any or all of the following powers, whether exer
may: o o o cisableby the settlaranother person or both:

(@) If the beneficiary is entitled to receive incomepancipal 1. To revoke, modify or terminatée trust in whole or in part;

underthe trust, order the trustee to satisfy part or all of the claim 2. To exercise a power or option oyEoperty in the trust or

gut of part (ilr all of ?ﬁyT‘intS,Of income or principal as B8y o erinterests made payable to the trust under an employe benefit
ue,presently or in the future; o plan, life insurance policyor otherwise;
(b) In the case of a beneficiary under a discretionary trust, 3 direct, during the lifetime of the settlor or anofliee

orderthe trustedo satisfy part or all of the claim out of part or allyarsorto whom or on whose behalf the income or principel
of future payments of income or principal which are to be ma € paid or applied:

pursuanto the exercise of the trustedliscretion in favor of such 4. To control the administration of the trust in whole or in part;

ficiary.
beneficiary 5. To add property or cause additional employe benefits, life

(5) CLaims ForPuBLIC SUPPORT. Notwithstanding any provi . .
sionin the creating instrument or sulk) and(2), if the settlor is mns]léranceor other interests to be made payable to the trust at any
legally obligatedto pay for the public support of a beneficiary™ ", . . . .
unders.46.100r the beneficiary is legaligbligated to pay for the . (P) The principal consists of a designation of the trustee as a

beneficiary's public supportor that furnished the beneficiasy’ Primary or direct, secondary or contingent beneficiary under a
spouse of minor child under 46.1q upon applicatiorby the will, employe benefit plan, life insurance policy or otherwise; or

appropriatestate department or countyfiofal, the court may: (c) The principal consists of assets of nominal value.

(a) If such beneficiary is entitled to receive income or principal, (2) ELIGIBILITY TORECEIVEASSETS. A living trust shall be eli
underthe trust, order the trustee to satisfy part or all of the IiabiIiEi)ble to receive property from any source.
out of part or all of payments of income or principal as they ~ (3) CREDITORS'RIGHTS. If a settlor retains a power to revoke,
due, presently or in the future; modify or terminate which is exercisable in the setidavor
(b) Except as otherwise provided in p@), in the case oh exceptwhen such power igxercisable only in conjunction with

beneficiaryunder adiscretionary trust, order the trustee to satisi? pﬁrson having a %gbstantial ﬁdverse .intelrest, g?e trusthpropl)e_rty
partor all of the liability out of part or all duture payments of (0 the extent it is subject to such power is also subject to the claim

incomeor principal which are to be made pursuant to the exercfg2 creditor of the settlorThis subsection shaibtapply to trust
of the trustee discretion in favor of such beneficiary: propertyto the extent it is exemfitom claims of creditors under

" X - otherstatutes.
(c) Inthe case ah beneficiary under a discretionary trust Who' igiory - 1971 ¢. 661979 ¢. 105,60 (4) 1991 a. 316

isa Se_tﬂOl' Or a spouse or m_ino_r_Ch"d_ of the settiater therustee Cross—reference: See s701.06 (6which deals with creditors’ rights where the
to satisfy part or all of the liability without regard to whether theettloris a beneficiary of the trust.

trusteehas then exercised or may thereafter exercise the tmste?‘z‘:ection701.03 whictprohibits passive trusts does not apply to living trusts. This
Statute which providesthat a living trust cannot be deemed passive controls.

discretionin favor of the beneficiary g/ngcgr\é?honv. Standard Bank & flist Co. 202 W (2d) 565, 580W (2d) 727 (Ct. App.
(5m) TRUST FOR DISABLED INDIVIDUAL. SUbseCt-ior(S) dpes_ Understandind.iving Trusts. Moschella. W&, Law March 1992
n.Ot apply to any trust .that.l.s eStabIIShedm ber.]ef't of an ineli Informing thegF-’uin?: About Living fusts. Wohig. Ws. Law March 1992.
vidual who has a disability which has continued or dan
expectedo continueindefinitely, substantially impairs the indi 701.08 Transfers to living trusts. (1) VALIDITY AND
vidual from adequately providing for his or her own carews errecT. The ordeiof execution of a living trust instrument and a
tody, and constitutes a substantial handicafh@aflicted indi-  will or other instrument purporting to transfer or appoint property
vidual if the trust does not result in ineligibility for publicto the trust evidenced by the trust instrument shall be disregarded
assistanceinder ch49. A trustee of a trust which is exempt fromin determining the validity of the transfer or appointment. No ref
claimsfor public support undethis subsection shall notify the erencein any will toa living trust shall cause assets in such trust
countydepartment under 46.2150r 46.22in the county where to beincluded in property administered as part of the tessator
the disabled beneficiary resides of the existence of the trust. estate;nor shall it cause the trust any portion thereof to be

(6) SeTTLORAS BENEFICIARY. Notwithstanding any provision treatedas a testamentary trust.
in thecreating instrument and in addition to the remedies available(2) GoverNING TERMS. Property transferred or appointed by
undersubs.(4) and(5) where thesettlor is a beneficiaryjupon awill or by a beneficiary designation under an employe benefit
applicationof ajudgment creditor of the settlahe court mayif  plan,life insurance policyr other instrument permitting designa
theterms of the instrumeméquire or authorize the trustee to makéon of a beneficiary to a living trust, the terms of which the testator
paymentsof income otprincipal to or for the benefit of the setflor or designator was thsole holder of a power to modijfghall be
orderthe trustee to satisfy part or all of the judgment out of patiministeredn accordance with the terms of the trasthey may
or all of the payments of income or principal as they are due, preavebeen modified prior to the testa®ior designatds death,
ently or in the future, or which are payable in the trustdescre eventhough the will or beneficiary designation was not reex
tion, to theextent in either case of the settfoproportionate con ecutedor republished after exercise of the poteemodify unless
tribution to the trust. the will or beneficiary designatioaxpressly provides otherwise.
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Such property transferred or appointed to a living trust, which(j$ or any annuity or insurance contract purchased by an employer
subjectto a poweinof modification requiring action or consent ofthatis areligious, scientific, educational, benevolent or other cor
aperson other than the testatordesignatgrshall be administered porationor association not ganized or conducted for pecuniary
in accordance with the terms of the trust instrument as they exisifit may be designated payee of any benefits payable after the
at the execution of the will or beneficiary designation, unlesteathof the employe if the designation is made in accordance with
expresslyotherwise provided. If the will or beneficiary designathe terms of the plan or contract. After admission of the employe’
tion expressly provides that the property shall be administeredwill to probate and issuance of letters to the trustee, thelmaath
accordancavith the terms of the trust instrument as they may Bigs shall be paid to the trustee to be administereatoordance
modified thereafterthe will or beneficiary designation needt  with the terms of the trusis they exist at the death of the employe,
be reexecuted or republished after exercise of the power andthe benefits may be commingled with othssets passing to
modify. thetrust. Death benefits paid to a testamentary trustee because of
(3) DISPOSITIONWHEN NO EXISTING LIVING TRUST. If at the hisor her designation as payee are not subject to the death tax to
deathof a testator a living trust has been completely revoked, &ty greater extent than if the benefits were payable to a benefi
otherwiseterminated, a provision in thestators will purporting ~ ciary other than the employeestate. The benefits shall be inven

to transferor appoint property to such trust shall have the followforiedfor tax purposes only and are not subject to taxes, debts or
ing effect, unless the will provides otherwise: chargesenforceable against the estate or otherwise considered

(a) If the testator was a necessary party to the revocationlcf’;ﬁrsetf.s,?f the emplot%es teséate }_o_any %Leatﬁ: ex:ﬁhan if Ithe ,
othertermination of such trust, the provision in the testataill ~P€NENSWere payabie 1o aenenciary other than the employe

shallbe invalid; estate.

(b) If the testator was not a necessary party to the revocatiprf>). TRANSFER OF OTHER PROPERTY. Property other than that
or other termination ouch trust, the provision in the testator dcscribedn subs,(3) and(4) may be made payableutofo;]trans
will shall be deemed to creatéeatamentary trust upon the termie:gerdto a trustee named or to be named in the will of the trans
of theliving trust instrument at the time the will was executed o
asotherwise provided where su) is applicable. o o tos B eio81 op- L OrdeT W (2d) 585, 777 (1979975 c. 2141987

History: 1971 c. 661991 a. 316

701.10 Charitable trusts. (1) VALDITY. A charitable trust
701.09 Transfers to testamentary trusts. (1) TESTAMEN- maybe created for any of the following charitable purposes: relief
TARY TRANSFERTO TRUSTOF ANOTHER. A transfer or appointment of poverty advancement of educaticmgvancement of religion,
by will shall not be held invalid because it is made to a trugtomotionof health, governmental or municipal purposes or any
createdpr tobe created, under the will of another person if the wilither purpose the accomplishmentwhich is beneficial to the
of such other person was executed, or was last modified widhmmunity. No gift to charity in trust or otherwise, is invalid
respecto the terms of such trust, prior to the death of the perspacausef indefiniteness. If a particular charitable purpose is not
makingthe transfer or appointment and swther persos' will  indicatedand the trustee is not expressly authorizgthe creat
is admitted to probate prior to, or within 2 years aftee death of ing instrument to select such a purpose, the trustee has an implied
the person making the transfer or appointment. Property inCluq@&verto select one or more charitable purposes. If a particular
in such a transfer or appointment shall not be considered propefigritablepurpose isiot indicated and no trustee is named in the
subjectto administration apart of the other persankstate but creating instrument, the court may appoint a trustee with such an
shallpass directly to that other persemestamentary trustee, beimplied power to select or may direct that the property be trans
addedto the designated trust and administered as a part therefefred outright to one or more established charitable entities.

(2) INVALID TESTAMENTARY TRANSFER. If such a transfer or  (2) MoDIFICATION AND TERMINATION. (&) If a purpose of a
appointmenby will is not acceptedly the testamentary trustee ofcharitabletrust is or becomes impractical, unlawful or impossible,
suchother person or if no will of such other person which meetise court may order the trust continued for one or more other chari
the conditions specified in sulpl) is admitted to probate within tablepurposes designated by the settloiiothe absence of such
the period therein limited, and if the witiontaining such transfer designationprder the property devoted to onenwre other chari
or appointment by will makeso alternative disposition of the tablepurposes either by continuing the trust or by distributing the
assetsthe will shall be construed as creating a trust upon the terprepertyto one or more established charitable entitiesdeter
contained in the documents constituting the will of soitferper  mining the alternative plan for disposition of the propethe
sonas of the date of death of the person making the traosfercourtshall take into account current aiudure community needs
appointmenty will. in thegeneral field of charity within which the original charitable

(3) LIFE INSURANCE PROCEEDS TRANSFERRED TO TRUST OF  purposefalls, other charitablenterest of the settlpthe amount of
INSURED. A trusteenamed or to be named in the will of an insuregirincipal and income available under the trastl other relevant
personmay be designated beneficiary of an insurance policy &ctors. Theprovisions of this subsection do not apply insofar as
thelife of the insured if the designation is made in accordance witre settlor expressly provides the creating instrument for an
the terms of thepolicy. After admission of the insuredivill to ~ alternativedisposition if the original trust fails; nor do the_y z_apply
probateand issuance of letters to such trustee, the insurance eaifts by several persons to a charitable emtitya subscription
ceedsshall be paid to the trustee to be administered in accordahesisif the court findghat the donors intended their gifts to be-lim
with the terms of the trust as they exist at the death of the insuiitgf] to the original purpose and such purpose fails initially
andtheproceeds may be commingled with other assets passing t¢b) If any administrative provision of a charitable truspart
the trust. Insurance proceeds paid aotestamentary trusteeof a plan set forth by the settlor to achieve the sé&ttidvaritable
becauseof his or her designation as life insurance beneficiapurposeis or becomes impractical, unlawful, inconvenient or
shall not be subject to death tax to any greater extent thae if undesirableand a modification of such provision or plan will
proceedswere payableéo a beneficiary other than the insused’ enablethe trustee to achieve mordegtively the basic charitable
estate. The proceeds shall be inventoried fax purposes only purposethe court may by appropriate order modify the provision
and shall not be subject to taxes, debtschages enforceable or plan.

againstthe estate or otherwise considered assets ohsieeds (c) If a charitable trust is or becomes uneconomic when princi
estateto any greater extent than if the proceeds were payable {9afand probable income, cost of administration and other relevant
beneficiaryother than the insuresiestate. factorsare considered, or in any event if the trust property is val

(4) EMPLOYE BENEFITSTRANSFERREDTO TRUSTOFEMPLOYE. A ued at less than $50,000, the court may termitlagetrust and
trusteenamed or to be named in the will of an employe coveredderoutright distribution to an established charitable entity in the
by any employe benefit plan or contract described815.18(3) generaffield of charity within which the charitable purpose falls.
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(d) Itis the purpose of this subsection to broaden the pofweiinternalrevenue code, there shall be distribufedthe purposes
the courts to make charitable gifts moréeefive. In anysituation specifiedin the trust instrument, for each taxable yaarounts at
not expressly covered the court shall liberally apply the cy présastsuficient to avoid liability for the tax imposed by section
doctrine. 4942 (a) of the internal revenue code.

(e) The settlor if living, the trustee, the attorrgmneral and an  (3) Subsectiongl) and(2) shall not apply to any truss the
established charitable entity to which income or principal must bgtent that a court of competent jurisdiction shall determine that
paid under the terms of the trust shall be persons interested in anghapplication would be contrary to the terms of the instrument

proceedingunder this subsection. governing such trust and that the same may not properly be
(3) ENFORCEMENT:NOTICE TO ATTORNEY GENERAL. (a) A pre changedo conform to such subsections.
ceedingto enforce a charitable trust may be brought by: (4) Nothingin thissection shall impair the rights and powers

1. An established charitable entity named in the governir@éthe courts or the attorney general of this state with respect to any
instrumentto which income or principal must or may paid tust.
underthe terms of the trust; History: 1971 c. 661991 a. 39

2. The attorney general in the name of the state upon the atiQf1.11 Honorary trusts; cemetery trusts. (1) Except
ney genera own information qrin theattorney generaf'discre  yndersub.(2), where the owner of property makes a testamentary

tion, upon complaint of any person; transferin trust for a specific noncharitable purpose, and there is
3. Any settlor or group of settlors whemntributed half or no definite or definitely ascertainable human beneficiary desig

moreof the principal; or nated,no enforceable trust is created; but the transferee has power
4. A cotrustee. to apply the propertjo the designated purpose, unless the purpose

(b) In a proceedingfiecting a charitable trust, notice must bdS capricious. If the transferee refuses or neglects to apply the
givento the attorney general, but, except as provided in(8)b. Propertyto the designated purpogéthin a reasonable time and
notice need not be given where tireome or principal must be thetransferor has not manifested an intention to maienaficial

paid exclusively to one or more established charitable entitig§t to the transferee, a resuiting trust arises in fafdre transfer
namedin the governing instrument. or’s estate and the court is authorized to ottertransferee to

(4) ESTABLISHED CHARITABLE ENTITY. As used in this section, retransfetthe property S T
“establishedcharitable entity” means a corporation, unincerpo _(2) A trust may be created for maintaining, keepingejpair

ratedassociation or trust operated exclusively for a charitable p@nd Préserving any gravépmb, monument, gravestone or any
posedefined in sub(1). cemetery. Any cemetery companyassociation or corporation

History: 1971 c. 661991 a. 3161993 a. 160 may receive property in trust for any of those purposes and apply

Cross—reference: See s879.03 (2) (cjpn notice to the attorney general of probatdhe income from the trust to the purpose stated in the creating
proceedingsffecting a charitable trust. instrument.

A trustfor residents of a city cannot be egled as to the area only because the . . A . .
trusteesbelieve the original restriction has become unfair re Charitable fist, (3) (@) A trust described in suf2) is invalid to the extent it
OshkoshFoundation, 61 W (2d) 432, 213 NW (2d) 54. was created for a capricious purpose or the purpose becomes

Constructiorof the trust terms to allow the majority of the proceeds to befased capricious.

a college seminar series for ggmen was impermissible where such a construction . .
would increase the class of beneficiaries and would divert the trust purpose from one() If the assets of any trust described in $Rpare valued at

providing living facilities for the original beneficiaries into one primarily for et lessthan$5,000 and the court finds that the cost of operating the

ff‘égozﬂfe”em of clegymen. Inre Petition of Downer Home, 67 W (2d) 55,896 st wil| probably defeat the intent of the settlor or if the trustee,
includinga cemetery compangssociatiorr corporation, named

701.105 Private foundations. (1) (a) In the administration I the creating instrument is improperly described, the court may

of any trust which is a private foundation, as defined in ses@on Order distribution of the assets on terms which will as nearly as

of the internal revenue code, a charitable trust, as defined-in é&ssmlgcarry out the settlés intention.

tion 4947 (a) (1) of the internal revenue code, or a split-interestistory: 1989.a. 307

trustasdefined in sectio#947(a) (2) of the internal revenue codeyq 15 Revocation, modification and termination of

all of the following acts shall be prohibited: _ trusts with consent of settlor. (1) By written consent of the

1. Engaging in any act of self-dealingdefined in section settiorand all beneficiaries of a trust or any part thereof, such trust
4941(d) of the internal revenue code, which would give rise to agy part thereof may be revoked, modified or terminated, except as
liability for the tax imposed by secti@941(a) of the internal rev  providedunder s445.125 (1) (a) 20 4.
enuecode. NOTE: Sub. (1) is shown as amendesf. 6-1-97 by1995 Wis. Act 295 Prior

2. Retaining any excess business holdings as defined-in §@§l‘1‘97 it reads: .
. . : - . ) By written consent ofthe settlor and all beneficiaries of a trust or any part
tion 49‘_"3 (C) of the |ntem_a| revenue COdQ, which WOUld_ gIVe INSRereof, such trust or part thereof may be evoked, modified or terminated,
to any liability for the tax imposed by sectid@43(a) of theinter-  exceptas provided under s. 445.125 (1) (b) to (d).
nal revenue code. (2) For purposes of this section such consent beagiven on

3. Making any investments which would jeopardizedhey  behalfof a legally incapacitated, unascertained or unborn benefi
ing out of any of the exempt purposedhs trust, within the mean ciary by the court after a hearing in which the interests of such
ing of sectiomd9440of the internal revenue code, so as to give risgeeneficiaryare represented by a guardian ad litévrguardian ad
to any liability for the tax imposed by sectid@44(a) of theinter  litem for suchbeneficiary may rely on general family benefit
nal revenue code. accruingto living members of theeneficiarys family as a basis

4. Making any taxable expenditures as defined in secti#®r approving a revocation, modification or termination of a trust
4945(d) of the internal revenue code, which would give rise to afy any part thereof.
liability for the tax imposed by sectid®45(a) of the internal rev (3) Nothingin this section shall prevent revocation, modifica
enuecode. tion or termination of a trust pursuantits terms or otherwise in

(b) This subsection shall not apply eithethose split-interest @ccordancevith law.
trustsor to amounts thereof which are not subject to the prohikyi HiStory: 1971.¢. 661977 c. 401979 c. 175.53, 1979 ¢. 22152202 (45) 1981
tionsapplicable to private foundations by reason offfwvisions ’
of section4947 of the internal revenue code. 701.13 Modification and termination of trusts by court
(2) In the administration of any trust which is a private foundaction. (1) ANTICIPATION OF DIRECTED ACCUMULATION OF
tion as defined in sectioB09 of the internal revenue code, orincome. When an accumulation of income is directed tfo
which s a charitable trust as defined in sect@d7(a) (1) of the benefitof a beneficiary without other didient means to support

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1995/701.10(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/701.10(1)
https://docs.legis.wisconsin.gov/document/acts/1971/66
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/acts/1993/160
https://docs.legis.wisconsin.gov/document/statutes/879.03(2)(c)
https://docs.legis.wisconsin.gov/document/usc/26%20USC%20509
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204947
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204947
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204941
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204941
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204943
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204943
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204944
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204944
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204945
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204945
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204947
https://docs.legis.wisconsin.gov/document/usc/26%20USC%20509
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204947
https://docs.legis.wisconsin.gov/document/usc/26%20USC%204942
https://docs.legis.wisconsin.gov/document/statutes/1995/701.105(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/701.105(2)
https://docs.legis.wisconsin.gov/document/acts/1971/66
https://docs.legis.wisconsin.gov/document/acts/1991/39
https://docs.legis.wisconsin.gov/document/statutes/1995/701.11(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/701.11(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/701.11(2)
https://docs.legis.wisconsin.gov/document/acts/1989/307
https://docs.legis.wisconsin.gov/document/statutes/1995/445.125(1)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/1995/445.125(1)(a)4.
https://docs.legis.wisconsin.gov/document/acts/1995/295
https://docs.legis.wisconsin.gov/document/acts/1971/66
https://docs.legis.wisconsin.gov/document/acts/1977/40
https://docs.legis.wisconsin.gov/document/acts/1979/175
https://docs.legis.wisconsin.gov/document/acts/1979/175,%20s.%2053
https://docs.legis.wisconsin.gov/document/acts/1979/221
https://docs.legis.wisconsin.gov/document/acts/1979/221,%20s.%202202
https://docs.legis.wisconsin.gov/document/acts/1981/64
https://docs.legis.wisconsin.gov/document/acts/1981/64
https://docs.legis.wisconsin.gov/document/acts/1995/295

5 Updated 95-96Wis. Stats. Database TRUSTS 701.16

or educate himself or herself, the court on the application of timg or testamentary trust may be commenoga trustee or other
beneficiaryor the beneficiarg guardian may direct that a suitablgerson interested in the trust and, except as otherwise provided in
sum from the income accumulated or to be accumulated tes chapterall probate procedure governing circuit courts, so far
appliedfor the support or education of such person. asit may be applicable, shall apply to such proceeding.

(2) APPLICATIONOF PRINCIPAL TO INCOME BENEFICIARY. Unless (2) NorTice. If notice of a trust proceeding to a person inter
the creating instrument provides to the contrdina beneficiary estedin the trust, to the persantepresentative or guardian ad
is entitled to income or to have it applied for the beneficiarylitem as provided in s701.15or to other persons, is required by
benefit,the court may make an allowance from principal to or féaw or deemed necessary by the court, the court shall order such
the benefit of such beneficiary if the beneficiarysupport or noticeto be given as prescribed irB§9.05except that serviday
educationis not suficiently provided for taking into account all publicationshall not be required unless ordered by the court. The
other resources available to the beneficiary courtmay order both personsérvice and service by publication

(3) TErMINATION. Inthe case of a living trust where the settioPn designated persons. Proof of service shall be made as provided
is deceased and in the case of any testamentary trust, regardidBsSrB79.07 Persons interested in the trust, on behalf of them
eithercase ofpendthrift or similar protective provisions, a cours€lvesor their representatives or guardians ad litem as provided
with the consent of the trustee mayler termination of the trust, in S.701.15 on behalf of themselves and those whom they repre
in whole or in part, and the distribution of the assets that it consig@nt,may in writing waive service of notice and consenthi®
ersappropriate if the court is satisfied that because of any substa®ringof any matter without notice. aMer of notice or an
tial reason existing at the inception of a testamentary trust or@PPearanc@y any person interested in the trust or the pesson
the case of any trust, arising from a subsequent change in eircligPresentativer guardian ad litem as provided in7€1.15is
stancegincluding but not limited to the amountjaincipal in the ~ €quivalentto timely service of notice.
trust,income produced by the trust and the cost of administering(3) ATTORNEYFORPERSONN MILITARY SERVICE. At the time of
thetrust) continuation of the trust, in whole orgart, is impracti ~ filing a petition for a trust proceeding, afigdvit shall be filed
cal. In any event, if the trust property is valued at less th&ettingforth the name of any person interested in the proceeding
$50,000,the court may order termination thie trust and the dis who is actively engaged in the military service of the United
tribution of the assets that it considers appropriate. States.Whenever it appears by théi@dvit or otherwise that any

(4) MARITAL DEDUCTIONTRUSTS. In a trust where the income Personin theactive military service of the United States is inter
beneficiaryalso has a general power of appointment as definedSptedin any trust proceedingnd is not represented by an attorney
s.702.01 {3)or where all accumulated income and princamal  ©F b}/ an attorney-in—fact who is duly authorized to act on the per
payableto such beneficiarg estate, any termination, in whale son'sbehalf in the mattethe court shall appoint an attorney to
in part,of the trust under sukB) can only be ordered in favor of "ePresenthe person and protect the persanterest.
suchbeneficiary (4) VENUE. A proceeding involving a living trust shall be gov

(5) CHARITABLE TRUSTS. Subsection2) and(3) do not apply ernedby ss.801.50to 801.62so0 far as applicable and shall be

to a trust where a future interest is indefeasibly vested in: ~ régardedas a civil action for that purpose.
. L. L . History: 1971 c. 66 Sup. Ct. Order67 W (2d) 585, 777 (1975)977 c. 44%.
(a) The United States or a political subdivision for exclusivelyp7 1991 a. 22p316.

public purposes; Cross-reference:See s701.10 (3which lists the persons who may start proeeed

. . . . . ingsto enforce a charitable trust and requires notice be given to the attorney general
(b) A corporation aganized exclusivelyor religious, charita ofgany proceeding fcting such trust. a g ve

ble, scientific, literary or educational purposes, including the

encouragemerdf art and the preventiaof cruelty to children or 701.15 Representation of others. Except asotherwise
animals, no part of the neirnings of which inures to the benefifyrovidedin ss.701.12and701.13 (1) in a trust proceeding in the
of any private shargho!der or mlelduaI and no substantial pqrt(gxfcuit court:

the activities ofwhich is carrying on propaganda or otherwise (1) power 1o cREATE OR EXTINGUISH. The sole holder or all
attemptingto influence legislation, and which does not participatgyholdersof a power of revocation or a general power of appoint
or intervene in (including the publishing or distributingstdte  nentas defined in 702.01 (3)may represent any or all persons
ments)any political campaign on behaif any candidate for pub \ynoseinterests are subject to such pawer

lic office; ) . (2) GUARDIAN AD LITEM; VIRTUAL REPRESENTATION. Subject to
() Atrustee or a frateral societyder or association operat gp (1), the court may appoint a guardian ad litem for peson

ing under the lodge system, provided the principal or income igterestedwho is legally incapacitated, unascertained or unborn
suchtrust is to be used by such trustee or by such fratensty it such person is not aiready represented by a fiduciary having no
order or association exclusively for religious, charitable, scieqyersanterest in the proceeding. A guardian ad litem may repre
tific, literary or educational purposes or for the prevention @knt 2 or more sugbersons where they have a substantially identi
cruelty to children and animals, and no substantial part of tQginterest in the proceeding. The court may dispense with-or ter
activitiesof such trustee or of suéfaternal societyorder or asso minatethe appointment of a guardian ad litem for such person if
ciationis carrying on propaganda or otherwise attempting to-inflthereis a legally competent person who is a party to the preceed

encelegislation, and such trustee or such fraternal so@eer  jng and has a substantially identical interest in it.
or association does not participate or intervien@ncluding the  History: 1971 c. 661977 c. 4491983 a. 18%.329 (26)

publishingor distributing of statements) any political campaign
on behalf of any candidate for publicfiog; or 701.16 Testamentary trustees. (1) APPOINTMENTOFORIG-

(d) Any veterars oganization incorporated by act of eon INAL TRUSTEE. (&) Trustee named in willA trustee who is named
gress,or of its departments or local chapters or posts, no partasfwhose appointment is provided for in a will derives the author
the net earnings of which inurés the benefit of any private share ity to carry out the trust from the will and assumes tffieeodf
holderor individual. trusteeupon the issuance of lettektrust by the court as provided

(6) OTHERAPPLICABLE LAW. Nothing in this section shall pro N 5.856.29 A trustee named in a will may renounce plsition
hibit modification or termination of any trust pursuant tdétsns Y an instrument filed with the court having jurisdiction to admit
or limit the general equitable power of a court to modify or terndh€ Will to probate.
natea trust in whole or in part. (b) Other original trustee.If a testamentary trust is created
History: 1971 c. 661983 a. 18%.329 (26) 1991 a. 3161993 a. 143 which fails to name a trustee, or the named trustee refuses to
accept the position or predeceases the settlor and no alternate
701.14 Circuit court procedure in trust proceedings. trusteeis named in the will nor &ctive provision made for
(1) GeneraLLy. A proceeding in the circuit court involving a-liv appointmenbf an alternatérustee, the court shall appoint a suit
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able person as trustee. Letters of trust shall be issuadidb (b) Except in the case of a testamentary charitable trust, the
trusteeas provided in 856.29 courtmay dispense with the requiremengofannual accounting

(C) Specia| trustee. If it appears necessarshe court can where,due to the Size or n.ature of the trpstperty the du_rat_ion
appointa special trustee until a regular trustee be appointed. of the trust, the relationshigf the trUStee to the benefK_:IarI(_aS or
A special trustee malye appointed without notice and may p&ther relevant factors, compliance with such requiremisnt
removedwhenever the court so orders. Such special trustee sh&inecessargr unduly burdensome on the trustee. Whether or not
give such bond as the court requires and shall have such pov@tgnnual accountings required a beneficiary may petition the
asare conferred bghe order of appointment and set forth in an§ourt to require an accounting and the trustee may petition for
lettersof trust issued the special trustee. approvalof the trustee accounts on a periodic basis.

(d) Foreign trustee.If a trustee is authorized to canyt atrust ~ (¢) Notwithstanding parg(a), (am) and (b) the courtmay
createcby will admitted to probate outsidieis state, but not also 'eéquirean accounting at any time.
admittedto probate in this state, the foreign trustee may have (d) Notwithstanding s879.47 trusteesand cotrustees may
recordedn the ofice of the register of deeds of a county in whiclsubmitto courts accounts the format that they normally use for
partof the subject matter of the trust is locatemksified copy of accountssubmitted tdoeneficiaries under this subsection, if all of
the letters of trust and filed with the register of probate of the sarife information required by the court is included.
countya statement appointing the register of probate in his or her(5) FiNnaL AccounTING. A verified final account is required
official capacity the trustegtesident agent for service of processiponthe termination of a testamentaryst. Upon the petition of
Thereafterthe trustee may exercise all powers and have all thgurviving or successor trustee, a benefigiargersonal repre
rights,remedies and defenses that the trustee would have if h@@nmtativeof a deceased trustee or on its own motion, the court may
she received letters of trust frontiacuit court of this state. Ser order a verified account filedupon the death, resignation or
vice of process shall be complete upon delivery of duplicape removalof a testamentargrustee. The court may require such
iesto the register of probate, one of which copies the registerprbof of the correctness of a final accountitasonsiders neces
probate shall promptly forward by registered mail toftreign  sary.

trustee. (6) DiscHARGE. No testamentary trustee or personal represen
(2) Bonb. Prior to the issuance of letters of trust to an originétive of a deceased trusteshall be dischaed from further

testamentaryrustee under sufl) or to a successor or addes  responsibilitywith respect to a testamentary trust until the court

tamentarytrustee under §01.17 (1) the court may require suchis satisfied upon notice and hearing that the requirements of this

trusteeto give a bond in accordance with 88 and conditioned section have been met and it has received satisfactory proof that

on the faithful performance of such trusteeduties. If a settlor thetrust propertyhas been turned over to a successor or special

directsthat a trustee serve without bond, the court shallefiget trusteeor, where the trust is terminated, distributedhe benefi

to this direction unless it determines that a bond is required bgiariesentitled to such propertyr turned over to a special trustee

changen the trustee personal circumstances since¢iecution for distribution.

of the settlors will. If the court requires a bond, and the trusteeHistory: 1971 c. 661977 c. 4491979 c. 321987 a. 2201991 a. 316

namedin the will fails to furnish the required bond within a-rea Cross-referencesSee s. 223.12 which contains requirements which must be met

. X L . . beforea foreign corporate trustee is qualified to act in this state.

sonableperiod of time after receiving notice tfe bo_nd requu_=e Sees. 701.23 (1) which provides for the disgjeof a trusteehere a testamentary

ment, the court may remove the trustee named in the will afgstis removed to another state.

appointa successor trustee undef781.17 No bond shall be  Evenduring hearing on dischge, trustees duty afirmatively to represertienefi

requiredof a trust company bank, state bankiational banking [ares teress by diclosng elevant formaton remains, and breachof s duy

associatiorwhich is authorized to exercise trust powers and whighy 355, 255 Nw (2d) 555.

has complied withs. 220.09 or 223.02 nor shall a bond be  seenote to 701.18 citing Matter of Sherman B. Smith FamilysT; 167 W (2d)

requiredof a religious, charitable arducational corporation or 196, 482 NW (2d) 18 (Ct. App. 1992). _
society A trustee has a duty to the trust beneficiaries to ensure the personal representative
' _ transfersall property to which the trust is entitled. Even where the same person acts
(3) INVENTORY. A testamentary trustee shall make and file @strustee and personal representative the trustee has a duty to enforce claims the trust

ifiad i H hasagainst the personal representative. Old Republic Surety Exdien, 190 W (2d)
verified mventory_of all property received from the settgper 400,527 NW (2d) 389 (Ct App. 1994).
sonalrepresentative or from any other source.

(4) ANNUAL ACCOUNTING. (a) A testamentary trustee iS701.17 Successor and added trustees. (1) APPOINT
requiredto make and file a verified account annually with th@enT oF successorRADDED TRUSTEE. If there is a vacancy in the
court, except as provided ipars.(am) and(b). If the trustee is office of trustee because of the death, resignatioeraoval of a
accountingon a calendar—year basis, the court may not require thgstee the court may appoint a successor trustee unless the creat
trusteeto file the annual account prior April 15. Production of ing instrument names or provides arfeefive methodfor
securitiesand other assets for examinatiomé necessary upon appointinga successorUpon the death of a sole trustee, title to
thefiling of an annual accountnless the court determines suclihe trust property does not pass to the trustpersonal represen
productionis necessary to ascertain the correctoéss account tative but to the successor named in or appointed pursuém to
filed for a particular trust. In the case of a testamentary charitatdemsof the creatingnstrument arin the case of a successor or
trusta copy of the annual account filed with the court shall be fileghecialtrustee appointed by the court, as provided in@&)b.The
with the attorney general. courtmay in the exercise ofsound discretion appoint an addi

(am) The annual accounting requirements unde@pdonot tional trustee if necessary for thetter administration of the trust,
apply to corporate trustees or to corpocatusteedf those trust ~ unlessthe creating instrument expressly prohikitsh addition or
eesor cotrustees agree, in their initial consent to act as trusteei@videsan efective method for appointing an additional trustee.
cotrusteesr in a subsequent filing with the register in probate fésubjectto s.701.16 (2) a successor or added testamentary trustee
the county that has jurisdiction over the trust, to provide annugitall be issued letters of trust, at that trusteequest.
accountsto all personsnterested, as defined in851.21 who (2) APPOINTMENTOF SPECIALTRUSTEE. If it appears necessary
requesthose accounts by writing to the trustee or cotrustee. Eahbcourt may appoint a special trustewil a successor trustee can
requesis efective until the requester withdraws it or is no longene appointed grwhere a trust has terminated, to distribute the
a person interested. A corporate trustee or cotrusteewithy assets.A special trustee may be appointed without notice and may
drawits agreement by notifying the appropriate register in probdie removed whenever the court so orders. Such special trustee
of its intent to do so. shallgive such bond as the court requires and shall haymtie
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ersconferred by the order of appointment aediforth in any let investmentreinvestment, sale, mortgage, lease or adigrost
tersof trust issued the special trustee. tion of trust property if the court satisfied that the original pur
(3) POWERS OF SUCCESSOROR ADDED TRUSTEE. Unless poseof the settlor cannot be carried out, _su_bstantially performed
expresslyprohibited in thecreating instrument, all powers con or practically achieved for any reason existing at the incepfion
ferredupon the trustee by such instrument attach to fieeafnd thetrust or arising from any subsequehtnge in circumstances
areexercisable by the trustee holding theoef andthe retention, investment, reinvestment, sale, mortgage, lease
(4) POWERSOF COTRUSTEES. If one of several trusteeties, ©F Other disposition of the property more nearly approximities
resignsor is removed, the remaining trustees shall have all righf€ttior'sintention. o
title and powers of all the original trustees. If the creatisgu (c) Unless authorized in thezeating instrument, a trustee may
mentmanifests an intent that a successor trustee be appointeiaioe interested aspairchasgmortgagee or lessee of trust prop
fill a vacancythe remaining trustees may exercise the powers@ty unless such purchase, mortgage or lease is made with the writ
all the original trustees until such time as a successor is appointédconsent of all beneficiaries or with the approval ofcbert

(5) VESTINGOFTITLE. A special or successor trustee is vestéPOnnotice and hearing. A representative of a beneficiarger
with the title of the originatrusteeand an added trustee become$: 701.15 may give written consent for such beneficiary
ajoint tenant with the existing trustee in all trust propeffhe (d) A trustee may not sell individually owned assets tdrths
courtmay order a trustee who resigns, is removed or is joined Wylessthe sale is authorized in the creating instrument, made with
anadded trustee to executach documents transferring title tothe written consent of all beneficiaries or made with the approval
trustproperty as may be appropriate to facilitate administration @f the court upon notice and hearing.
thetrust or may itself transfer title. (3) WHEN MANDATORY POWER DEEMED DISCRETIONARY. If @
History: 1971 c. 661991 a. 316 ] o creatinginstrument expressly or by implication directs a trustee
trugtrgcs)ﬁw_p;gf;%r;cneléss.ee $223.11which deals with the fct of consolidation of {4 s_eII trust property and such property has not been_sola_l for
periodof 25 years after the creation of the trust, such direction to
701.18 Resignation and removal of trustees. (1) Resic- thetrustee shall be deemed a discretionary power of sale.
NATION. A trustee may resign in accordance with the terms of the (4) CONTINUATION OF BUSINESS BY COURT ORDER. In the
creatinginstrument or petition the court to accept the trustess  absencef contrary or limiting provisions in the creatiimgstru
ignationand the court mayipon notice and hearing, disapathe ment,the circuit court maywhere it is in the best interests of the
trusteefrom further responsibility for the trust upon suelms trust,order the trustee to continue any business of a decseised
andconditions as are necessary to protieetrights of the benefi tlor. The order may be issued without notice and hearirtipein
ciaries and any cotrustee. In no evamilla testamentary trusteecourt’s discretion and, in any case, may provide:
be dischaged from further responsibilitgxcept as provided in's.  (a) For conduct of the business solely by the trustee, jointly
701.16(6). with one or more of the settlarsurviving partners or as a corpora
(2) RemovAL. A trustee maye removed in accordance withtion or limited liability company to be formed by the trustee;
theterms of the creating instrumesttthe court mayupon its own (b) As between the trust and the trustee, the extdiathility
motionor upon a petition by a beneficiary or cotrustee, and upenthe trust and the extent of the personal liability of the trustee for
noticeand hearing, remove a trustee who fails to comply with tisligationsincurred in the continuation of the business;
requirementf this chapter or a court order who is otherwise ) As between beneficiaries, the extent to wHiebilities

unsuitable to continue infode. In no event shall a testamentaryincyrredin the continuation of the business are to beggrale
trusteebe dischaged from further responsibilitgxcept as pro  gplelyto a part of thérust property set aside for use in the business

VidHe?i” 81'37011'15231(?31 a16 or to the trust as a whole; and
istory: c. a. . . . .
Trustees of an employes’ profit-sharing plan who are also beneficiaries may not(d) As to the peHOd of time for which the business may be con

be removed simply because othieeneficiaries have lost confidence in them orducted and such other conditions, restrictions, regulations,

becausehey personally benefit in a minor way framlenial of benefits to a partici i izati
Dane Zimmetmann JErennan. 56 W (2d) 623, 202 NW (2d) 923, requirementand authorizations as the court orders.

Althoughwill creating trust provided trustee could resign without court approval, (€) Nothing in this subsection shall be construecegsiiring
filing a petition for the appointment afsuccessor and approval of accounts invoked trustee to I|qu|date a business, |nc|ud|ng a business operated as
courtjurisdiction and required the exercise of discretion regattiagrustes resig ; H ; i
nation. Matter of Sherman B. Smith Familydst, 167 W (2d) 196, 482 N\w (3d) & CloSely held corporation, when such action is not required by the
118(Ct. App. 1992). creatinginstrument or other applicable law

(4m) CONTINUATION OF BUSINESSBY DIRECTION OF SETTLOR.

701.19 Powers of trustees. (1) POWERTOSELL, MORTGAGE  |f the settlor directs retention of a business that is amongitts
ORLEASE. In the absence of contrary or limiting provisions in thgssetsn thetrust document or by other written means, a trustee
creating instrument, in the court order appointing a trusté®a may retain that business during the settolifetime without
subsequentrder a trustee has complete power to sell, mortgaggpility.
or lease trust property without notice, hearing or ordetrustee (5) FORMATION OFBUSINESSENTITY. In the absence abntrary
hasno power to give warranties in a sale, mortgage or lease whig imiting provisions in the creating instrument:

are binding on thetrustee personally In this section “sale” .
includesan option or agreement to transfer for cash or on credit, (&) The court may by order authorize a trustee to become-a part

exchangepartition or settlement a title dispute; this definition Nerunder ch178orl79and transfer trust property to the pariner

is intended to broaden rather than limit the meanintsale”. SNiPin return for a partnership interest.

“Mortgage” means any agreement or arrangement in which trust(8L) The court may by order authorize a trustee to become a

propertyis used as security memberof a limited liability companyinder ch183and transfer
(2) COURT AUTHORIZATION OF ADMINISTRATIVE ACTION. (@) In trustproperty to the limited liability company in return for an ewn

the absence of contrary or limiting provisions in the creatingShiPinterest. _ _

instrumentjn any case where it is for the best interests of the trust,(0) The court may by order authorize a trustee gmoize a

on application of the trustee other interested person, the courgorporation for any purpose permitted by 80, subscribe for

may upon notice and hearing authorize or require a trustee to seiaresof such corporation and transfer trust property to such cor

mortgageease or otherwise dispose of trust property upon sufrationin payment for the shares subscribed.

termsand conditions as the court deems just and proper (c) Thecourt may by order authorize a trustee to form a corpo
(b) Despite contrary or limiting provisions in the creatingationfor any purpose permitted by ct81

instrument,upon application of a trustee or other interested per (d) An order under this subsection may in the cewiscretion

son, a court may upon notice and hearing order the retentidigissued without notice and hearing.
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(6) REGISTRATION OF SECURITIESIN NOMINEE. Unless prohib  expensesn trusts and decedents’ estates, to the extent not-incon
ited in the creating instrument, a trustee may register securitiesistentwith the provisions of a creating instrumenA person
the name of a nominee. makingan outright gift or establishing a trust may make provision

(7) PrOXY VOTING OF sTock. Unless the creatingstrument !n the creatingilnst.rument for the manner of ascert.ainment of
containsan express prohibition or specifies thanner in which income and principal and the apportionmeoit receipts and
thetrustee is to vote stock in a corporation or certificates of benéfkpensesor grant discretion to the personal representative or
cial interest in an investment trust, the trustee may vote such stigieteeto do so and the provisiawhere not otherwise contrary to
or certificates by general or limited prowyith or without power law controls notwithstanding this section.
of substitution. (2) DuUTY OF TRUSTEEAS TO RECEIPTSAND EXPENDITURE. (&)

(8) PLATTING LAND. In the absence of contrary or limiting pro A trust shall be administered withue regard to the respective
visionsin the creating instrument, the court may by omlehe interestsof beneficiaries of income and principal. A trust is so
rize a trustee to plat land which is part of the trust, either alone@dministeredvith respect to the allocation of receipts and expen
togethemwith other owners of such real estate. In such platting turesif a receipt is credited or an expenditure is gedrto
trusteemust comply with the same statutes, ordinances, rules aigemeor principal or partly to each:

regulationswhich apply to a person who is platting fhersons 1. In accordance with theerms of the creating instrument,
ownland. The order under this subsection may in the sadig’ notwithstandingcontrary provisions of this section;
cretionbe issued without notice and hearing. 2. In the absence of any contrary terms of the creatsig+

(9) JoinT TRUSTEES. (a) In theabsence of contrary or limiting ment,in accordance with the provisions of this section; or
provisionsin the creating instrument, any power vested in 3 or 3. If neither of the rules of administration under subar 2.
more trustees may be exercised by a majorifyhis paragraph is applicable, in accordance with what is reasonable and equitable
shallnot apply to living trusts created prior to July 1, 1971, or ia view of the respective interests of the beneficiaries.
testamentaryrusts contained in wills executed or last republished (b) If the creating instrument gives the trustee discretion in
prior to that date. creditinga receipt or chging an expenditure to income or princi

(b) A trustee who has not joined in exercising a power is ngal or partlyto each, no inference that the trustee has or has not
liable to an afected person for the consequences of the exercisgoroperlyexercised such discretion arises from the fact that the
unlessthe trustedas failed to dischge the trustee’duty to par trusteehas made an allocation contrary to this section.
ticipatein theadministration of the trust. A dissenting trustee is (c) After determining income and principal, the trustball
not liable for theconsequencesf an act in which the dissenting chargeto income or principal expenses and other gimas pro
trusteejoins at the direction ahe majority of the trustees if the videdin sub.(12).
dissentingtrustees dissent is expressed in writing the other (3) INCOME; PRINCIPAL; CHARGES. As used in this section:

trusteesat or before the time of the joinder (&) “Income” is the return in money or other property derived
_ (10) RESTRICTIONON EXERCISEOF POWERS. Unless the creat from the use of principal, including, but not limited to, return
ing instrument negates application of tisisbsection, a power receivedas:
conferredupon aperson in the persatapacity as trustee to make | Rent of real or personal properivcluding sums received
discretionarydistributions of principal or income to himseif ¢, céncellation or renpewal of aplegseglyc g
herselfor to make discretionary allocations in the trustéavor . : .' . .

: e 2. Interest, including sums received as consideration for the
of receipts or expenses as between principalircmme,cannot - ’ L ) X
beexercised by the trustee. If the power is conferred on 2 or mE{%}’”ege of prepaymenbf principal, except as provided in sub.
trusteesit may beexercised by the trustees who are not so disqu '3 | d duri dmini ioraafiecedert’
ified. If there is no trustee qualified to exercise the ppivetay - Income earned during administratiorecfieceders’ estate
beexercised by a special trustee appointed by the courtsiftais @Sprovided in sub(s). o
sectionshall not apply to living trusts created prior to July 1, 1971, 4. Corporation distributions as provided in s{&).

or to testamentary trusts contained in wills executed ordasi 5. Accrued increment on bonds or other obligations issued at
lished prior to that date. discountas provided in sul{7).
(11) PrROTECTIONOFTHIRD PARTIES. With respect to a third per 6. Receipts from business and farmayerations as provided

sondealing with a trustee or assisting a trustee in the conducirofub.(8).

atransaction, the existence of trust power and its proper exercise7, Receipts from disposition of naturasources as provided
by the trustee may be assumed without inquiFiie third person in subs(9) and(10).

is not bound to inquire whether the trustee has powacttor is 8. Receipts from other principal subject to depletion as pro
properlyexercising the power; and a third person, without actugfied in sub(11).

knowledgethat the trustee isxceeding the trusteepowers or g - proceeds of insurance relating to loss of income
|mpr0perlyexer0|smg themis fully protected in dealln_g with the b- “Principal’ i tv other than i incl d'. but
trusteeas if thetrustee possessed and properly exercised the pow (P) ‘Principal” is property other than income, including, bu
ersthe trustee purports to exercise. A third person is not bound'f} limited to: - _

assurethe proper applicatioaf trust property paid or deliveredto 1. Consideration received by the trustee on the sale or other

the trustee. transferof principalor on repayment of a loan or as a refund or
History: 1971 c. 661979 ¢. 17%.50;, 1991 a. 3161993 a. 12, 160,486 1995  feplacemenbr change in the form of principal.
a.336 2. Proceeds of property taken on eminent domain preceed

Cross—referencesSee s. 12.01, the Uniform Fiduciaries Act, and $2106, the

Uniform Act for Simplification of Fiduciary Securiffransfers, on protection of third INgs. . .

parties. 3. Proceeds of insurance upon property forming part of the
See 12.02 which provides for suspending powers of a testamentary trustee in ﬂpi'rincipal.

tary service. L . L .
Chapter 881 and 223.055 contain limitations on investments by trustees. 4. StOdelVldends, receipts on |IC1UId.61tI0n. of a corporation,
Loss of future profit to estate through disposal of parcel is damaggeahisto ~ andother corporate distributions as provided in €.

trusteeor executor only if parcel was not needed for liquidityre Estate of Meister 5. Receipts fronthe disposition of bonds or other obligations

71W (2d) 581, 239 NW (2d) 52. ded i b(7
Fiduciary and estate liability in contract and in tort. Dubis, 55 MLR 297. asprovide _m sub(7). . . .

6. Receipts from disposition of naturasources as provided

701.20 Principal and income. (1) Scope oF secTioN. in subs(9) and(10).

Unlessotherwise stated, this section governs the ascertairohent 7. Receipts from other principal subject to depletion as pro

income and principal and the apportionmeot receipts and vided in sub(11).
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8. Allowances for depreciation establishaader subs(8) (c) Income received by a trustee under ¢(@rshall be treated
and(12) (a) 2. asincome of the trust.

9. Income addedio and held as principal as provided in's. (d) A legatee, including a trustee, of a specific amount of
701.21(4). moneynot determined by a pecuniary formula shall not be paid

(4) WHEN RIGHT TO INCOME ARISES; APPORTIONMENT OF anypart of the income of the estate but shall receive interest on any
INCOME. (a) Except as provided in pdb), income earned or unpaidportion of the legacy for the perie@mmencing one year
accruedn whole or in part before the date when an asset becorafier decedens death at the legal rate set forth in38.04
subjectto the trust shall be income when received. (e) Unless the creating instrument otherwise provides, if a trust

(b) In the administration of a decedengstate or of an assetmay be included in a decedenitjross estate for federal estate tax
becoming subjecto a trust by reason of a will or by reason of thpurposesand if the trust is divided or distributedwhole or in
deathof a decedent, income which is earned or acdatite date partas a result of the decedasntfeath, this subsection shall apply
of death of the decedent but not yet payable, including, but mhtring the period after the death of the decedent and bé#fere
limited to, incomein respect of a decedent, or which is due but ndtvision or distribution is complete. For this purpose, the assets
yet paid, shall be added to principal when received. of the trust shall be valued as of the decedeadgath.

(c) On termination of an income interest, the following (6) CORPORATEDISTRIBUTIONS. (@) Except as provided in pars.
amountsshall be classified as income and treated as if receivi), (c) and(d), all corporate distributions are income, including

prior to the termination. cashdividends distributions of or rights to subscribe to shares or
1. Income collected but undistributed on the date of termingecuritiesor obligations of corporations other than dhtributing
tion and not subject to $01.21 (4) corporation,and the proceeds of the rights or property distribu
2. Income due but not paid to the trusteethe date of ter tions. Except as provided in pags) and(d), if the distributing
mination. corporationgives a stockholder an option to receivdisdribution
3. Income accrued. eitherin cash or in its own shares, the distribution chosen is
income.

(d) In determining accrued income, the following rudggply:

1. Corporate distributions to stockholders includiigyribu
tions from aregulatednvestment company or by a trust qualifie
andelecting to be taxed under federal lagva real estate invest
menttrust shall be treated as accroadhe day fixed by the corpo

(b) Corporatdistributions of shares of the distributing corpo
cLation, including distributions in the form of a stock splitstock
ividend, are principal. A right to subscribe to sharesthrer
securitiesssued by the distributing corporation accruing to stock

rationfor determination of stockholders of record entitled te di?agldse;fsgfa}[ﬁgoﬁnrt]tO;rtge'rrirslé?cgl ownership ahe proceeds of

tribution or, if no date is fixed, on thdate of declaration of the y g P pal. L

distributionby the corporation. (c) Except to the extent that the corporation indicates that some
2. Income in the form of periodic payments (other than GorpBartof a corporate distribution is a settlement of preferred or guar

rate distributions to stockholders), including interest, rent arfi'teeddividends accrued since the trustee became a stockholder

annuities shall be treated as accruing from day to. day oris inlieu of an ordinary cash dividend, a corporate distribution

3. Obligations for the payment of money whiate sold by is principal if the distribution is pursuant to:
theissuer at a discount from their maturity value in lieu of interest 1+ A call of shares;
paymentsshall be treated as accruing from day to. day 2. A meger, consolidationyeoganization, or other plan by
(5) INCOME EARNED DURING ADMINISTRATION OF A DECEDENT's  Which assets of a corporation are acquired by anatrgoration;
ESTATE. () Unless the will otherwiggrovides and subject to par 3. Atotal or partial liquidation of the corporatiangcluding
(b), debts, funeral expenses, estate taxes, propertypeoeged any distribution which theorporation indicates is a distribution
to the date of death, family allowances unless géwhragainst in total or partial liquidation;
incomeby the court, anddministration expenses shall be giear 4. Any distributionof assets pursuant to a court decree or final
againstthe principal of the estate. administrativeorder by a government agency ordering distribu
(b) Unless the will otherwise provides, income fromadhleets tion of the particular assets; or
of a decedent’estate after the death of the decedent and before 5, Any distribution of securities other than shares of the dis

distribution, including income from property used to disder tributing corporationon which no gain or loss is recognized for
liabilities, legacies and devises, shall be determinegtaordance federalincome tax purposes.

with the rules applicable to a trustee under this section and distnb(d) Distributions made from ordinary income by a regulated

utedas follows: ) . investmentcompany or by a trust qualifying and electingo®

1. To legatees and devisees of specific property other thaieq under federal law as a real estate investment trust are
money the income from the property bequeathed or devisedifaome. All other distributions made by tr@mpany or trust,
them less the following recurrent and other ordinary expensgg,ding distributions from capital gains, depreciation, or deple
attributableto the specifioroperty: property taxes (excludingyion \whether in the form of cash or an option to take new siock
taxesprorated to the date of death), interest (excluding interesictor an option to purchase additional shares, are principal.

accruedto the dateof death), income taxes (excluding taxes on . .
income in respect of a decedent, capital gains and athgr _ (€) Corporate distributions other than cash which are deemed
comeunder this subsection may Hestributed in kind, or the

incometaxes chayeable against principal) which accrue durin ; o ; - .
the period of administration, ordinary repairs, and other expendfkSteemay instead distribute its cash equivalent on the date-of dis
tribution by the corporation.

of management and operation of the propefyr the purposef
this subdivision, propertglected by a surviving spouse under s. (7) PREMIUM AND DISCOUNT. (&) Except as provided in pér),
861.02 (1)is a bequest or devise to the surviving spouse. no provision may be made for amortization of premiums or for
2. To all other legatees and devisees, exespprovided in accumulatiorfor discounts on bondsr other obligations for the
par.(d), the balance of the income, less the balance of the recurRg¥mentof money The proceeds of sale, redemption or other dis
andother ordinary expenses attributable to all other property frd¥sitionof the bonds or obligations are principal.
which the estate is entitled to income, the distribution to be in pro (b) In the case of a bond or other stated obligation for the pay
portionto their respective interests the property at the time of mentof money bearing no stated interest but payable or redeem
distribution and based upon the value of the propertiyeadate ableat maturity or at a future time at an amount in excess of the
of death. amountin consideration of which it was issued, the increment in
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value while held by the personal representative or trustee is 3. Any tax levied upon receipts defined as income uttdsr
incomewhen realized. sectionor the trust instrument and payable by the trustee.

(8) BUSINESSAND FARMING OPERATIONS. If a trustee uses any  (b) No allowance may be made for depreciation of any-prop
part of the principal in the operation of a business, including amty held by the trustee unless the court directs otherwise.
agriculturalor farmingoperation, as a sole proprigtpartner or  (c) If chages against income are of unusual amount, the trustee
memberof a limited liability companythe net profits and lossesmay by means ofeserves or other reasonable meansgyehtirem
of the businesshall be computed in accordance with generaliyver a reasonable period of time awithhold from distribution
acceptedaccounting principles for a comparable business.  sufficientsums to regularize distributions.

(a) Net profits from a business are income. (d) The following chages shall be made against principal:

(b) Net losses from a business do not reduce other trust income2. Chages not provided for ipar (a), including fees and
for the fiscal orcalendar year during which they occur but shall bexpensesf attorneys, accountants, appraisers, investment coun
carriedinto subsequent fiscal or calendar years and reduce the sebrs,custodians and agents, the cost of investingeingesting
profits of the business for those years. principal,the payments on principal af indebtedness including

(9) DiIsPOSITIONOF NATURAL RESOURCES. (a) If any part of the amortgage amortized byyeriodic payments of principal, expen
principal consistof a right to receive royalties, overriding or {im sesfor preparatiorof property for rental or sale, and attorney fees
ited royalties, working interests, production payments, net profindother expenses in judicial proceedings unless the divects
interestspr other interests in minerals, oil, gas, stone, gravel, sapitierwise.
or other natural resources in, on or under land, the receipts from 3. Extraordinary repairs or expenses incurred in making a
taking the natural resources from the land shall be allocated-as talpitalimprovement to principal, including special assessments.

lows: 4. Any tax levied upon profit, gain, or other receipts allocated
1. If received as rent on a lease or extension payments o grincipal notwithstanding denomination of the tax as an income
lease the receipts are income. or franchise tax by the taxing authority
2. If received from a production payment, the receguts 5. If a death tax or generation skipping transfer tax is levied

incometo the extent of any factor for interest or its equivalent prin respect to a trust, any amount apportioned tdrtrst, or any
vided in the governing instrument. There shall be allocated b&neficialinterest in the trust.

principalthe fraction of the balance of the receipts which the-unre (dm) The following chages shall be made in equal portions
coveredcost of theproduction payment bears to the balance owegjainstincome and principal:

ontheproduction payment, exclusive of any factor for interest or | The trustee regular compensation, whether basedaon
its equivalent. The receipts not allocated to principal are inconﬂfércentage)f principal or income. '

3. If received as a royaltyverriding or limited royaltyor 2. Special compensation of trustees, and trusteshpensa
bonus,or from a working, net profit, or any other interest in minefion computed on principal as an acceptanigtibution, or ter
alsor other natural resources, receipts not provided for in subg§nationfee.

1. and2. shall be apportioned on a yearly basis in accordance Wlth(e) Regularly recurring chgespayable from income shall be

this subdivision whetheor not any natural resource was bein h .
takenfrom the land at the time the trust was established. Th%{%%%té?sn2?;0:5&:3%%2?53&?“ in the same manner that

shallbe added to principals an allowance for depletion SUCh-Por " iqiory: 1071 ¢. 491977 ¢. 4081983 a. 1891985 a. 371987 a. 271987 a. 393
tion of the gross receipts as shall be allowed as a deduction in cerss; 1991 a. 391993 a. 12, 160.
putingtaxable income for federal income tax purposes. The bal )
ance of the gross receipts, after payment therefrom of affl01.21 Income payments and accumulations. (1) Dis-
expensesgirect and indirect, is income. TRIBUTION OF INCOME. Where a beneficiary is entitled to receive
(b) If a trustee, on January 1, 1979, held an item of depleta@@omefrom a trust, but the creating instrument fails to specify
propertyof a type specified in this subsection the trusteecoay 0w frequently itis to be paid, the trustee shislribute at least
tinue to allocate receipts from throperty in the manner useg@nnuallythe income to which such beneflcu’_;\r_y is e_nutlgd.
beforeJanuary 1, 1979. (2) PERMITTED AcCUMULATIONS. No provision directingor
(c) This subsection does not apply to timbeater soil, sod, authorizingaccumulation of trust income shall be invalid.

dirt, peat, turf, mosses orterests in a partnership or limited liabil  (3) CHARITABLE TRUSTACCUMULATIONS. A trust containing a
ity company owning natural resources. direction or authorization to accumulate income from property

(10) T, wares, o, so0 e e s ossesony SVt 8 chrtable purpose shill be subct fo he genera
INTERESTIN A PARTNERSHIFORLIMITED LIABILITY COMPANY OWNING mqulation of Fi)ncome including its reasongbleness yamount and
NATURAL RESOURCES. If any part of the principal consists of an ' 9 '

interestin timber water soil, sod, dirt, peaturf, mosses or a part duration.
nershipor limited liability company owning natural resources, the (4) DISPOSITION OF ACCUMULATED INCOME. Income not
receiptsshall be allocated in accordance with S@.(a) 3. requiredto be distributed by the creatirigstrument, in the
(11) OTHER PROPERTYSUBJECTTO DEPLETION. EXcept as pro absenc,a)f_ a governing provision in the instrument, may in the
vided in subs.(9) and(10), if the principal consists of property.trusree sdiscretion be held in reserve future distribution as
. ' comeor beadded to principal subject to retransfer to income of

subjectto depletion, including leaseholds, patents, copyright, S A

royrjllty rightspand any right®o g3eceive periodﬁ: paymentsp ﬁn%eﬁj\gedqllar amount originally transferred to principal; but at the ter
acontract or plan for deferred compensation or for the benefit?fne}t'onc’f theincome interest, any undistributed income shall be
Istributedas principal.

oneor more of the employes of an emplgyrexceipts shall be alo

catedin accordance with suk2) (a) 3. 701.22 Distributions in kind by trustees; marital
(12) CHARGESAGAINST INCOME AND PRINCIPAL. (@) The fol  bequests. In case of a division of trust assets into 2 or more
lowing chages shall be made against income: trustsor shares, any distribution or allocation of assets as anequiv

2. Ordinary expenses incurr@dconnection with the admin alentof a dollar amount fixed bjormula or otherwise shall be
istration, management, or preservation of the trust propertypadeat current fair marketalues unless the governing instru
including fees and expenses of attorneys, accountants, appraiseentexpressly provided that another value may be used. If the
investment counselors, custodians and agents, regularly recurgogerning instrument requires or permits dedlént valueto be
taxesassessed against any portion of the principal, all premiunnsed, all assets available for distributioimcluding cash, shall,
oninsurance other than life insurance, interest, maintenance, antessotherwiseexpressly provided, be so distributed that the
ordinaryrepairs. assetsjncluding cash, distributed asich an equivalent will be
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fairly representative of the net appreciation or depreciation in tineluding contingent or future interests or the right to receive dis
valueof the available property on the date or datedisifibution. cretionarydistributions, by delivering a written instrument of-dis
A provision in the governing instrument that the trustee may ftxaimerunder this section.

valuesfor purposes of distribution or allocation does nats#lf (b) Joint tenants.1. Upon the death of a joint tenant theturs

constituteauthorization to fix a value other than current fairmag, o after June 7. 1996. a surviving joint tenant may disclaim any

ke‘l'th\vle?/lal]luee{tion of assets for distribution is the current market value at the timeprOpertyor interest in _proper_ty that WOUl-d OtherWiS_e accrue tc-) him

distribution. Estate of Naulin, 56 W (2d) 100, 201 NW (2d) 599. 6f her byright of survivorship and that is the subject of the joint
tenancy. A surviving joint tenant may disclaim the entire interest

701.23 Removal of trusts. (1) REMoOVAL TOFOREIGNJURIS  if he orshe fulfills the requirements under sectRi8 of the

DICTION. Unless the creating instrument contaansexpress pro internalrevenue code.

hibition or provides a method of removal, a circuit court having 2. Any property or interest in property or portion of property

jurisdictionof a trust created by a waldmitted to probate in suchor interest in property that is disclaimed under suhdshall

courtmay upon petition of a trustee or a beneficianth the coR  phecomean asset in the decedangrobate estate.
sentof the trustee and afteth@aring as to which notice has been
é

givento the trustee and other interested persons, order remov bm) hSurvivpr.ship marital rmpglrty.l .Up(?qn tcTededath of a )
such trust to another state where the court finds that such rem \90 uset esur_vwln%_spous_e rlnay Isclaim the decedent spouse
is in accord with the express or implied intention of the settl pterestin Survivorsnip marital property o )

would aid the eficient administration of the trust or is otherwise (¢) Partial disclaimer Property may be disclaimed in whole
in the best interestsf the beneficiaries. Such order may be cond®r in part, except that a partial disclaimer of property passing by
tionedon the appointment of a trustee in the state to which the tragntestamentarinstrument or by the exercise of a power may

is to beremoved and shall be subject to such other terms and co@made if partial disclaimer is expressly prohibibgdthe instru
ditions as the court deems appropriate for protection of the trugentor by the instrument exercising the power

propertyand the interests of the beneficiaries. Upon receipt-of sat (d) Spendthrift povision. The right to disclaim exists notwith
isfactoryproof of compliancevith all terms and conditions of the standingany limitation on the interest of the disclaimant in the
order, the court may dischge the local trustee frorfurther natureof a spendthrift provision or similar restriction.

responsibilityin the administration of the trust. " (e) After death. A persors right to disclaim survives the per

(2) REmMOVAL To THIs STATE. Unless the creatinmstrument  sony death and may be exercised by the pessmersonal repre
containsan express prohibition against removal or providesganativeor special administrator upon receiving approval from
methodfor removal, a court mayipon the petition of a foreign {he court having jurisdiction of the perssrstate after hearing
trusteeor beneficiary with the consent of the trustee, apponnl%?on notice to all interested persons if the personal representative

local trustee to receive and administer trust property presenilysecial administrator hast taken any action which would bar
being administered in anothstate. The local trustee may be(he right to disclaim under sulk7)

requiredto give bond conditionedn the faithful performance of . .
his or her duties or to meet any other conditions required by a court3) INSTRUMENT OF DISCLAIMER. () The instrument of dis
in the otherstate before permitting removal of the trust to thiglaimershall:

state. 1. Describe the property or interest disclaimed;

History: 1977 ¢. 44%.497, 1993 a. 486 2. Declare the disclaimer and the extent of the disclaimer;
701.24 Applicability of ss. 701.01 to 701.23. Exceptas S Be€ signed by the disclaimant; and .
otherwiseprovided in $701.19 (9) (a)and(10), ss.701.01to 4. Be delivered within the time and in the manpesvided

701.23are applicable to a truskisting on July 1, 1971, as wellundersubs (4) and(5).
asa trust created aftsuch date and shall govern trustees acting (b) Notwithstanding pafa), any disclaimer which meets the
undersuchtrusts. If application of any provision of 381.01t0  requirement®f section25180f the internal revenue code, or any

701.23to a trust in existence on August 1, 1971ungonstitd  otherprovisions of federal layconstitutes an fsfctive disclaimer
tional, it shall not affect application of the provisioto a trust (nderthis section.

createdafter that date.

History: 1971 c. 661977 c. 309 (4) TIME FOREFFECTIVEDISCLAIMER. (@) Disclaiming a pes-

entinterest. An instrument disclaiming a presenterest shall be
701.27 Disclaimer of transfers under nontestamentary executedand delivered not later than 9 months after thecgfe
instruments. (1) DerinTIoNs. In this section: date of the nontestamentary instrument, except that, for cause
(@) “Beneficiary under a nontestamentary instrumen@nown,the period may be extended by a court of competent juris
includesany person who receives or might receive property or gigtion, either within or after the 9-month period, for such addi
interestin property under the terms or legafieet of a nontesta  tionaltime as the court deems just. THeetive date of a revoea.
mentaryinstrument. ble instrument orcontract is the date on which the person havmg
(b) “Nontestamentary instrument” meaasy instrument other the power to revoke no longer has the power to rgvoke it or to
thana will which efectively controls the disposition of propertytransferto himself,herself or another person the equitable owner
or an interest in propertyThis termincludes, without limitation, ShiP of the property or interest which is the subject of the dis
an inter vivos instrument exercising a power of appointmeftaimer.
whethercreated by will or by nontestamentary instrument, life (b) Disclaiming a futue inteest. An instrument disclaiming
insurancepolicies and annuity contracts, intevos trusts, con a future interest shall bexecuted and delivered not later than 9
veyancescontracts and choses in action. monthsafter the event that determines that the taker of the prop
(c) “Power” has the meaning designated ifCG2.01 (4) erty or interest is finally ascertained and his or her inténeisfea
(d) “Property” has the meaning as designated &58.27  Sibly fixed, except that, for cause shown, theriod may be
(2) RIGHT To DISCLAIM. (@) In general. A person who is a extendedby a court of_ competent jurlso_h_ctlon, _elther within or
beneficiaryunder a nontestamentanstrument, person succeed &fter the 9-month period, for such additional time as the court
ing to a disclaimed interest created by a nontestameinstry: ~ deemsust.
ment,donee of gpower created by nontestamentary instrument, (c) Futureright to income or mfits. Notwithstanding parga)
appointeeunder apower exercised by nontestamentary instriand(b), an instrument disclaiming the future right to receiveman
mentor taker in default under a power created by nontestamentdagorydistributions of income or profits from aspurce may be
instrument,may disclaim anyproperty or interest in property executedand delivered at any time.
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(d) Persons under 21Notwithstanding parga) and(b), a per  of the exercise of thpower; or if the disclaimant is a taker in
sonunder 21 years of age may disclaim at any time not later thdefaultunder a power created by nontestamentary instrument, as
9 months after the date on which the person attains 21 years of dgbe disclaimant had predeceased the donee of the.pAwdex

(e) Interests arising by disclaimeNotwithstanding parga) ~claimerrelates back for all purposes to théeefive date of the
and(b), a persorwhose interest in property arises by disclaimgtontestamentarinstrument; or if the disclaimant is an appointee
or by default of exercise of a powereated by nontestamentaryundera power exercised by nontestamentastrument, to the -
instrumentmay disclaimat any time not later than 9 months afteeffectlve_dateof the exercise of the power; or if the disclaimant is
the day on which the prior instrument of disclaimedéivered, @ taker in default under a power created by nontestamentary
or the date of death of the donee of the ppathe case may be.instrumentfo the last possible date for exercise ofggbeer A

(5) DELIVERY AND FILING OF DISCLAMER. (@) Delivery. In disclaimerof the future right to receive mandatory distributions
additionto any requirements imposed by the creating instrumeff,income or profits relates to the period stated in the disclaimer
the instrument of disclaimer is fective only if, within the time (c) Future inteest. Unless the instrument creating the future

specifiedunder sub(4), it is delivered to and received by: interestmanifests a contrary intent, a future interest limited to take
1. The transferor ahe property or interest disclaimed, if-liv &fféctin possession or enjoyment after the termination of the inter
ing: property estwhich is disclaimed takesffect as if the disclaimant had died

beforethe efective date of the nontestamentary instrumenif or

. thedisclaimant is an appointee under a power exercised by non
deceasedransferor of the p_roperty, or testamentarynstrument, a# the disclaimant had died before the
3. The holder of legal title to the property _ effectivedate of the exercise of the power
(b) Delivery to trustee If the trustee of any trust to which the (d) Nonapplicability. This subsection does not apply to a dis

interestor power relates does not receive the instrument ef digaimerunder sub(2) (b), the efect of which is provided in sub.
claimerunder par(a), a copy shall also be delivered to the truste (b) 2. '

(c) Filing. When delivery is made to the personal representa
tive or special administrator of a deceased transfaeroopy of the .
instrumentof disclaimer shall be filed in the probate court having
jurisdiction.

d) Failure to deliver or file. Failure to deliver a copy of the h : . - L
insgrament of disclaimer to the trustee under.ga) or tgyfile a 2. Whitten waiver of the right to d's?la'm’ or .
copyin the probate court under pég), within the time specified 3. Acceptance of the property or interest or benefit of the
undersub.(4), does not déct the validity of any disclaimer ~ Property. o o

(e) Recording. If real property or an interest in real property (2) Effect upon successors in irgst. The disclaimer othe
is disclaimed, a copy of thmstrument of disclaimer may be Written waiver of the right to disclaim is binding upon the-dis
recordedin the ofice of the register of deeds of the county iffl@imantor person waiving anéll persons claiming through or
which the real estate is situated. underhim or her _ _

(6) EFFECTOFDISCLAIMER. (a) Property not vestedThe prop (8) NONEXCLUSIVENESSOF REMEDY. This section does not

erty or interest disclaimed under this section shall be deeied 2Pridge the right of a person to waive, release, disclaim or
to have been vested in, created in or transferred iisokaimant, "€NOUNCeproperty or an interest joroperty under any other stat

(b) Devolution. Unless the transferor of the propertydonee ute,éheAcommon Iav\o_:_lis pro;{lded |n|.thetcreat|ng |nstrum.e?t.
of the power has otherwise provided, the property or interest dis (%) APPLICABILITY. This section applies to property or an inter
claimeddevolves as if the disclaimant had diefore the déc- ;stlnfpr%p?rty eX|fst|ndg olr qreatedém ?r:.afterp/layhl& 1%78 |f_thg
tive date of the nontestamentary instrument; or if the disclaimaf'€ 'O d€llvery ot a disclaimer uncer tis section has not expired.
is an appointee under a power exercised by nontestamentafSoy: 1977 ¢ 3091983 a. 188,320 (26) 1991 a. 39301 1995 a. 360

. 3 N n : TE: 1991 Wis. Act 301, which affected this section, contains extensive leg
instrumentas if the disclaimant hatled before the #&dctive date islative council notes.

2. The personal representative or special administratieof

(7) Bar. (a) Method. A persons right to disclaim property
an interest in property is barred by the person’

1. Assignment, conveyance, encumbrance, pledge or transfer
of the property or interest or a contract therefor;
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